‘questions of law or fact common to the class . . . predominate oVef any questions
affectihg only indi_vidualized members’ (CIPLR 901[a][2]) LT Wein'befg v. Hertz Corp.,
116°A.D.2d 1, 6 (1 Dept. 1986). ‘fT.o the extent that there may be variations among the
class members as to the degree in which they were dafhaged [e.g., $2.95 LDW fee,
$3.95 LDW fee, etc.] the cour_f _may ...create subcllass.es." Godwin Re.alty As#océ. V.
CATV Enters., Inc., 275 A.D.2d 269, 270 (1¥ Dept. 2000).

Based on the foregomg, Plamtlffs have also satisfied the typicality prerequnsnte
(CPLR §901[a][3]) for class certn'lcatzon as PIalntlffs breach of contract claim is “typical
of the clalms of other members of the class since it artses out of the same course of
| conduqt as the ciass member’s _clalm[ ] and is based on the same cause of a_tctlon .
Pruitt v. Rockefeller. Cehter Properties, Inc167 A.D.2d 14, 22 .(1?‘ Dept,. 1991).-'

As to the'adequaéy of repreéentation, Defendants’ attorneys have not
: competently demqnstrated héw Chittur is unfit to serve as -c'lass"counse'l. “Contrarily, on
this developed record as well-as the record of this Iifigation from its inception, this cp_ﬁrt

concludes that Chittur is more thén qualified, is very experienced in _prosecuting class

| actions and will be actively engaged in this éﬁ:tion to its ultimate éonCI.USion. As-ﬁbted,

- supra, Defendants appéfently hjghliQh’t Plaintiffs’ inability to be class represéntativeé A
based upbn their lack of detailed r'knowledge of thé procedural and substantive issués in
this action. The court’s perusal of their affidavits shows they have a “general .
awareness of the natﬁr_e of the underlying dispute,- the ongoing litigation, a'nd' the relief

sought on behalf of the class (citations omitted)” wilder, 'supra, 23 A.D.3d at 648-649;

-18-



Ackerman v. Price Waterhouse, 252 A.D.2d 179, 202 (1% Dept. 1. 998_); see also,
" Pesantez v. Boyle Envtl. Servs., Inc:, 251 A.D.2d 11, 12 (1* Dept. 1998). .

As to the final prereqoisite, this court concludes that “a class action is superior to
other available methods for the fair and efficient adjudication of the controversy” (CPLR
§901[a][5]) since the damages each small business merchant in the class suffered
“would Ilkely be insufficient to warrant their lnstltutlon of separate suits . . ." Englade V.
HarperCollins Ptrblishers,: Inc;, 289 A.D.Zd ‘159. 160 (1_5‘. Dept. 2001); Godwin, supra,
275 A.D.Zd at 269-270; see a!so, Super Glue Cor,o. v, Avis Rent a Car Sys., Inc., 132

A.D.2d 604, 608 (2™ Dept. 1987). | ’
| ~ Finally, after considering the resources of the oarties and Plaintiffs’. likelihood :of |
success (CPLR §9_04[d]), this court exercises its discretion to direct that Corp.
Defendant bear thelcosts of class notification. Cf., Drizin v. Sprint Cor'p'., 7 Misc.3d
101..8(A) (Sup. Ct. N.Y. Co., 2005). :
Accordmgly, for the foregoing reasons, it is hereby
ORDERED that Plalntlffs motion is granted in its entlrety and it is further
ORDERED that Plaintiffs’ counsel is dlrected to settle an order on notice in .
accordance with CPLR Atticle 9 certlfylng the class and prowdlng for approprlate notice
“to the class and |t is further
_ ORDERED that Corp. Defendant shall serve the court—approved notice of ctass
certification to all affected members of the class and bear the costs thereof
Counsel for the partles are directed to appear for a status conference onJune 2,

2009,.at 9:30 a:m. at 111 Centre Street, Room _1 1278, New York, New York.

-19-



The foregoihg constitutes this court's Decision and Order. Courtesy copies of
this Decision and Order have been provided to counsel for the parties.

Dated: New York, New York
April 24, 2009

Hon. Martin Shulman, J.S.C.
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